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Robert d ark, Trademark Exam ning Attorney, Law Ofice 108
(David Shal l ant, Managi ng Attorney).

Before Simms, Cissel and Quinn, Adm nistrative Trademark
Judges.

Opi nion by Cissel, Admi nistrative Trademark Judge:

On Cct ober 22, 1996, applicant, a conpany organi zed
under the |l aws of England and Wales, filed an application
in United States Patent and Trademark O fice to register
the mark “FANS LONDON' on the Principal Register for what
wer e subsequently identified by anendnent as “handbags;
trunks and suitcases; briefcases; tote bags; rucksacks;
backpacks; shoul der bags; duffel bags; toiletry bags, sold

enpty and vanity cases sold enpty; waist bags; articles of
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| uggage; purses; wallets; key fobs; key cases; unbrellas;
parasols; animal skins and aninmal hides; leather, inmtation
| eat her and nol eskin sold in bulk, and articles nmade of
those materials; nanmely, handbags, trunks and suitcases,
bri ef cases, tote bags, rucksacks, backpacks, shoul der bags,
duffel bags, toiletry bags, sold enpty, and vanity cases,
sold enpty, waist bags, articles of |uggage, purses,
wal | ets, key fobs, key cases, unbrellas and parasols,” in
Class 18; and “articles of clothing; nanmely stockings,
tights; shirts, t-shirts, casual tops and polo shirts,
sweatshirts, jeans, trousers, shorts, waistcoats, suits,
pul | overs, sweaters, skirts, |eggings, tops, dresses,
bl ouses, cardi gans; underwear; hosiery; coats; jackets;
shaw s; hats; scarves, socks, gloves, belts, ties, cravats;
headwear and footwear; shoes; slippers; boots,” in dass
25. The stated basis for filing the application was
applicant’s assertion that it possessed a bona fide
intention to use the mark in commerce in connection with
the specified goods. The application was anended to
di sclaimthe exclusive right to use “LONDON’ apart fromthe
mark as shown.

Thi s case now cones before the Board on appeal from
the Examining Attorney’s final refusal to register the mark

under Section 2(d) the Lanham Act on the ground that
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applicant’s mark, if used in connection with the Cass 25

1

goods set forth in the application,” would so resenbl e the

mar k shown bel ow

which is registered?, with a disclainer of the word “GEAR, "
for “jackets, coats, warmup suits, and windsuits,” in
Cl ass 25, that confusion would be likely.

Bot h applicant and the Exam ning Attorney filed appeal
briefs, but applicant did not request an oral hearing
before the Board. Based on a careful consideration of the
witten record and the argunents presented on appeal, we
hold that the refusal to register is appropriate in this
case because if applicant were to use the mark it seeks to
register in connection with the goods in Cass 25 specified
in the application, confusion would be likely in view of

the cited registered mark.

! The refusal to register originally had been extended to the
goods in Cass 18, but the Exam ning Attorney w thdrew t he
refusal as to the goods in that class.

2 Reg. No. 2,077,125 issued on the Principal Register on July 8,
1997 to Pro Player, Inc. Use in comerce since May of 1994 is
clainmed in the registration
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In In re duPont de Nemours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973), the predecessor of our primary
reviewing court listed the principal factors to be
considered in determ ning whether a likelihood of confusion
exists. Chief anong these factors are the simlarity of
the marks as to appearance, sound, meani ng and comerci al
i npression, and the commercial relationship between the
goods or services in question, including the channels of
trade through which the goods or services nove and the
| evel of sophistication of the respective purchasers of
t hem

In the instant case, confusion would be |likely because
the C ass 25 goods specified in the application are in part
identical and are otherwi se closely related to the goods
listed in the registration (both are for related itens of
apparel and both include “jackets”), and the mark applicant
seeks to register is simlar to the mark shown in the
regi stration.

It is well settled that in a situation where the goods
are identical, in order for confusion to be likely, the
mar ks in question do not have to be as much alike as would
be the case if the products they identified were not the
same. ECI Division of E Systens, Inc. v. Environnental

Conmuni cations Inc., 207 USPQ 443 (TTAB 1980).
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In the case at hand, however, the marks are quite
simlar because the dom nant portion of each is the sane
word, “FANS.” Al though whether confusion is |ikely nust
al ways rest on conparison of the marks in their entireties,
neverthel ess, one feature or word in a particular mark nmay
be recogni zed as having greater source-identifying
significance than others. |In re National Data Corp., 732
F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985). Typically, terns
that are nerely descriptive of the goods in question or are
geographically descriptive of themcarry |less weight in
this regard than words or designs which are arbitrary or
fanciful. In re Continental G aphics Corp., 52 USPQ@d 1374
(TTAB 1999); and In re Appetito Provisions Co., 3 USPQd
1553 (TTAB 1987).

In the instant case, although the registered mark is
presented in a sonewhat stylized form the word “GEAR’ is
shown only in small block |etters along the shadi ng bel ow
the letter “S” in the stylized presentation of the word
“FANS.” None of the design or sylistic elenments is
particularly distinctive. The word “FANS” is clearly the
dom nant portion of the registered mark. “FANS’ is three
or four tinmes larger than the descriptive, clearly
subordinate term “GEAR,” which has little or no trademark

significance itself in connection with the apparel itens
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and accessories listed in the registration, and accordingly
has been di scl ai ned.

The sane word “FANS” is al so the dom nant portion of
the mark applicant seeks to register. The geographically
descriptive, and hence disclai ned, word “LONDON’ woul d be
readi | y understood as an indication that the goods bearing
applicant’s mark emanate fromthe capital of England or are
styled like clothing popular there. As used in the mark
“FANS LONDQN, ” “FANS’ does not appear to have any
descriptive or suggestive significance in connection with
clothing. This apparently arbitrary word plainly would
have nore significance than “LONDON’ as an indication of
t he commercial source of the goods.

Confusion would be likely if both the regi stered mark
and the mark applicant seeks to register were to be used on
j ackets because “FANS’ is the dom nant el enent of each
mar k. Purchasers famliar with clothing sold under the
registered mark would likely interpret the mark “FANS
LONDON’ on identical clothing itens as an indication that
they conme fromthe London branch or affiliate of the
busi ness responsi ble for other clothing | abel ed “FANS
GEAR,” or even that "FANS LONDON' is used to enphasize the
fact that registrant’s jackets are nmade in or styled in the

f ashi on of London.
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Applicant’s argunents that confusion would not be
likely if it were to use the mark it seeks to register on
the goods listed in the application are not persuasive.

Applicant submtted copies of the results of its
search of a private database of registration information
The print-outs purport to show the registration of several
third-party marks incorporating “FAN.” Applicant argues
that this evidence shows “that the common use of this term
renders it | ess prom nent for purposes of conparison.”
(brief, p.13). Copies of these alleged registrations were
not subm tted, but even copies of these registrations would
not show use of the marks therein, however, such that the
Board coul d concl ude that the apparel -purchasing public has
been exposed to the use and pronotion of marks with “FANS
as a conmponent to the extent that other elenents in such
mar ks serve to distinguish the sources of the products
whi ch bear them Lilly Pulitzer, Inc. v. Lilli Ann Corp.
376 F.2d 324, 153 USPQ 406 (CCPA 1967).

Applicant contends that the coexistence of these
regi strations on the register, including several for marks
which were originally cited as bars to the instant
application under Section 2(d) but later withdrawn, is an
i ndi cation that applicant’s mark coul d coexi st on the

register as well. It is well settled, however, that even
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if it appears that marks likely to cause confusion with
each ot her have been registered, this does not justify
regi stration of yet another mark which would be likely to
cause confusion with any of them Lilly Pulitzer, Inc. v.
Lilli Ann Corp., supra.

In summary, if applicant were to use the mark it seeks
to register on the Cass 25 goods listed in the
application, the ordinary consuners who purchase clothing
who are famliar with the cited registered mark for jackets
woul d be likely to believe that registrant is the source of
applicant’s jackets. This is precisely the kind of
confusion that Section 2(d) of the Act is intended to
avoid. If we were left with any doubt as to whether
confusion would be likely, such doubt would have to be
resolved in favor of the registrant and agai nst the
applicant, who, as the newconer, had a duty to choose a
mar k that would not be likely to cause confusion with the
prior used and registered mark. Burroughs Wl |l cone Co. v.

War ner - Lanbert Co., 203 USPQ 191 (TTAB 1979).
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Accordingly, the refusal to register as to the goods
in Cass 25 is affirnmed. Upon expiration of the period in

whi ch applicant may appeal this ruling, the application

will be forwarded for publication as to the goods in C ass
18.

R L. Simrs

R F. Cissel

T. J. Quinn

Adm ni strative Tradenmark Judges,
Trademark Trial & Appeal Board
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